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Professional liability, specifically errors & omissions, 
continues to be a rather specialized type of insurance 
coverage requiring a unique type of expertise to manage 
associated insurance claims. The complexities and intrica-
cies of this line of insurance can be quite daunting at times, 
even to the trained eye. Errors & omissions, being a type 
of professional liability insurance that protects companies 
and their employees or directors and officers against 
claims-made by clients, patients and others for inadequate 
work or negligent actions, errors or omissions is applicable 
to a wide range of professions, including lawyers, doctors, 
engineers, insurance professionals, financial advisors, 
and civil servants, to name a few. The range of insurance 
coverage options seems at times as vast as the range of 
professionals coverage is available to. 

With that being said, as a seasoned errors & omissions 
independent adjuster with a legal background, I will be 
addressing in a series of mini articles, the most common 
types of insurance coverage issues that customarily 
arise in claims, followed by an overview on how to 
handle situations when such issues arise. The first of 
this series of articles will cover in detail two matters of 
significant importance – the issues of retroactive date 
and non-disclosure on an insurance application. 

Retroactive Date 
Most errors & omissions insurance policies are claims-
made as opposed to occurrence-based and require 
that the alleged wrongful act, resulting in the claim, to 
have taken place after the retroactive date listed on 
the declaration page. The retroactive date can be the 
inception date of the first policy issued by the present 
insurer to the insured. Alternatively, in the situation of 
a claims-made policy whereby an errors & omissions 
insurer has provided continuous claims-made coverage 
for a period of time, the retroactive date may be the first 
inception date of the first claims-made policy issued 
to this insured, even if coverage was with a different 
insurer for prior policy periods. It is also possible for 
there to be no applicable retroactive date with full prior 
acts coverage being granted. However, this must be 
specifically addressed and negotiated by the broker at 
the time in which a change in insurers in taking place.  

As with any type of insurance coverage, gaps in 
coverage can pose considerable problems. Consider 
a situation where an insured has not had claims-made 
coverage in place continuously for a significant period 
of time but had historically arranged for errors & 
omissions insurance coverage to be added via a rider on 
a previous occurrence based policy.  If a claim is made 
relating to as wrongful act that predates the retroactive 
date under that insured’s present claims-made errors & 
omissions liability policy, an analysis would be required 
in order to determine if coverage could be afforded 
under the previous occurrence based policy for those 
professional services rendered prior to the retroactive 
date reflected in the insured’s present claims-made 
errors & omissions liability policy.   

To highlight this, consider a situation whereby an 
engineer designed a municipal sewer system in 2012. In 
2016, numerous leaks in the systems were discovered 
which resulted in property damage and environmental 
damage on municipal and third party privately-held 
land. The initial investigation points to flaws in the 
engineer’s design of the sewer system. Accordingly, 
in 2018 a statement of claim is issued by the town 
against the engineer and other involved parties. At the 
time the statement of claim was served, the insured 
engineer had a claims-made errors & omissions policy 
with a retroactive date of October 1, 2013. This was 
the date the engineer had changed insurers and the 
present insurer was only prepared to afford insurance 
coverage for professional services rendered by the 
insured commencing on the (i.e.) October 1, 2013. As the 
design services rendered by the insured engineer in this 
instance predated the retroactive date, the current errors 
& omissions insurer may deny insurance coverage. The 
engineer would then report the matter to his prior claims-
made errors & omissions insurer. However, it is customary 
for a claims-made errors & omissions liability insurance 
policy to only provide coverage for claims made and/
or reported during or shortly following the conclusion 
of the policy period for that insurer. Therefore, in this 
instance the insured engineer may not have insurance 
coverage for the claim unless it has occurrence based 
errors & omissions coverage that would apply to wrongful 



acts prior to October 1, 2013. Accordingly, insureds and 
brokers should be extremely mindful when switching 
insurers to request the new insurer agree to a retroactive 
date that incepts from the first time the insured party 
had claims-made errors & omissions insurance coverage 
via any insurer. The new insurer may be amenable to 
providing this coverage as long as there has been no 
gap or interruption in the coverages of the insured by 
all of its successive Insurers and for a small additional 
premium. The broker should also ascertain if the insurer 
is prepared to afford full prior acts coverage.

Allegations Prior to Inception of Present Policy/
Non-Disclosure on Insurance Application
Although wording differs from policy to policy, an analysis 
is required whether prior allegations are of concern from 
an insurance coverage perspective if initially raised prior 
to the present specific policy period or prior to the first 
policy period on risk for the present insurer.

The definition of “claim” is reviewed to consider whether 
any prior allegation(s) could essentially constitute a 
claim and/or notice of circumstances, especially in the 
event that such prior allegation gives way to a formal 
claim. In such instances, should it have been disclosed 
on either the initial insurance application or on any 
subsequent renewal application?

Even if the foregoing conditions are not met, consid-
eration must be given as to whether lack of disclosure 
of the prior concerns/allegations would have impacted 
underwriting decisions. Consideration of this nature can 
include what actions the insurer would have taken had 
the concerns/allegations been disclosed on the appli-
cation form. Would the insurer have declined coverage, 
put an exclusion in place, or accepted coverage but 
increased the deductible or premium, or would it have 
no bearing on the underwriting decision reached?

The insurer will also assess how it would have 
proceeded had the claim or notice of circumstance pre-
viously been reported to it. Would it have merely taken 
a wait and see approach or would it have been actively 
involved in an effort to resolve the matter at that time 
such that the present formal claim would not proceed?

This impacts the analysis as to whether the insurer is 
negatively impacted by or prejudiced by the failure to 
disclose prior allegations.

By way of example to illustrate this, a software 
developer rendered software design services for a 
client. The client expressed dissatisfaction with the 
services rendered: the software did not function as 
the client had requested, it cost more than initially 
quoted, and the implementation was delayed as a result 
of numerous alleged design errors. These concerns 
were raised by the client to the insured in writing and 
the client indicated it may legally pursue the insured 
if the product was not rectified. This ultimately led to 
the dissolution of the business relationship between 
the insured and the client and the client refused to pay 
outstanding invoices owed to the insured software 
developer. As nothing further was heard, the software 
developer assumed the matter was at an end. However, 
the software developer ultimately decided to pursue 
the client for the outstanding invoices. The client 
issued a counterclaim against the software developer 
alleging negligence in the design and implementation 
of the software. As the software developer perceived 
the client would not pursue the allegations, it did not 
disclose the prior allegations in its application for 
insurance coverage to a new Insurer and/or in any 
subsequent insurance renewals. Once the counterclaim 
was received, the present errors & omissions insurer 
of the software developer investigated the matter and 
identified the prior allegations. Depending on the partic-
ular circumstances and the particular policy wordings, 
the present errors & omissions insurer may be in a 
position to decline insurance coverage to the software 
developer on the basis of material misrepresentation on 
the application for insurance coverage.

As can be noted from the above, the timing of the 
alleged wrongful act is extremely relevant for an assess-
ment of the applicability of insurance coverage for an 
errors & omissions claim. In addition, the timing and 
extent of the first allegations or expression of concern 
raised by a client, patient or other individual or entity 
as against the Insured is also extremely relevant for 
the purposes of assessment of insurance coverage for 
these types of claims.
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