
Supreme Court hands down 
judgment in the Financial 
Conduct Authority’s COVID-19 
business interruption test case 
Crawford & Company® summarises the findings



2

On Friday 15 January the Supreme Court handed down 
judgment in the COVID-19 business interruption (BI) test case 
brought by the Financial Conduct Authority (FCA).

All four of the FCA’s appeals and all three appeals of the Hiscox 
Action Group were allowed. 

The FCA commented:

"Today’s judgment decisively removes many of the roadblocks 
to claims by policyholders. We will be working with insurers 
to ensure that they now move quickly to pay claims that the 
judgment says should be paid, making interim payments 
wherever possible. Insurers should also communicate directly 
and quickly with policyholders who have made claims affected 
by the judgment to explain next steps."
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The Disease clauses
These clauses provide cover for notifiable disease 
such as COVID-19 at or within a specified distance 
of the business premises. 

Each case of illness of COVID-19 is a separate 
occurrence and each policyholder must prove 
that an occurrence of the disease occurred within 
the relevant geographic area. However the Court 
stated that the effects on the business activity were 
not confined to the consequences caused by the 
localised outbreak only.

Prevention of access and hybrid clauses
Instruction given by a public authority may amount 
to a restriction imposed if it carries the imminent 
threat of legal compulsion or is in mandatory 
and clear terms and indicates that compliance 
is required without recourse to legal powers.  
“Inability to use” must be established but this 
requirement is satisfied where a discrete business 
activity cannot be undertaken by the policyholder 
or where the policyholder is unable to use a 
discrete part of the business premises.

Causation

Disease clauses
For disease clauses policyholder must show that 
there was at least one occurrence within the 
geographic radius at the time the government 
measures were taken.

Prevention of access clauses 
BI losses are covered only if they result from all 
the elements of the risk covered by the clause 
operating in the required causal sequence. 
However, the fact that such losses were also 
caused by other uninsured but non-excluded 
effects of the COVID-19 pandemic does not 
exclude them from cover under such clauses. 

A brief summary of the decisions of the 
Supreme Court is set out below:



Trends clauses
These clauses should not be construed so as to take 
away cover provided by the insuring clauses and that 
the trends and circumstances for which the clauses 
require adjustments to be made do not include 
circumstances arising out of the same underlying 
or originating cause as the insured peril i.e. the 
effects of the COVID-19 pandemic.

Pre-trigger losses 
Adjustments may not be made under the trends 
clause to reflect a measurable downturn in the 
turnover of a business due to COVID-19.  Account 
can only be taken of pre-trigger business trends that 
are unconnected with COVID-19. 

Orient Express Hotels case
Previously the High Court had concluded that, 
although not asked to rule on Orient Express Hotels 
they would have declined to follow it. 

The Supreme Court went further and declared 
that the case should be overruled thus ending the 
doctrine of using wide area damage arguments to 
defeat legitimate business interruption claims. 
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Comment
The Supreme Court decision now paves the way 
for claims under disease and prevention of access 
and hybrid clauses to be paid. The FCA expects 
the insurance industry to step up and deal with 
such claims as fairly and as quickly as possible. 

At Crawford®, we already have experience of 
handling and concluding thousands of claims for 
insurers who confirmed liability engaged on their 
policies last year. We developed a BI portal to 
enable policyholders to upload the information 
required to support and conclude such claims.  
Key benefits of our BI portal include:

Our recent recruitment of many experienced 
and respected business interruption specialists, 
including specialist lawyers, plus our harnessing 
of technology has put us in the best position to 
respond completely and accurately to COVID-19 
claims after this decision. This additional technical 
expertise and capacity will enable us to handle the 
anticipated increase in business interruption claims. 

These claims remain technically complex; for 
example how various forms of government support  
impact on a loss calculation remains a matter for 
debate and it is hoped that the FCA provide further 
clarity around this in the coming days. 

In the meantime, the test case judgment gives 
clearer guidelines as to how claims for BI should 
be dealt with allowing efficient settlement for 
policyholders in such difficult times but it does not 
make policy clauses irrelevant. Insurers will still 
need to ensure that the right policy clauses are  
in play.  

As the FCA has said, tens of thousands of small 
firms and potentially hundreds of thousands 
of jobs are relying on these claims now being 
paid. Crawford has the in-house expertise of the 
recently expanded Crawford Forensic Accounting 
Services together with many experienced major 
and complex loss adjusters and lawyers plus surge 
capacity to deal with genuine COVID-19 losses 
quickly and fairly. 

Digital solution to help customers 
provide information in support of 
their claim

Guides customers through the 
process and provides alerts for any 
missing information

24/7 accessible service with key 
updates of the claim status

Customers can always speak to 
someone during the claims process

Automation of process and 
calculations through the use of RPA

Technical expertise available 
throughout from Crawford Forensic 
Accounting Services

Supports quicker review and 
settlement of COVID-19 business 
interruption claims
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For more information
For more information about the recent judgment or to learn how we can help, please contact: 

Andrew King, B.Com, ACA, FCILA, FUEDI-ELAE MEI 
Head of Crawford Forensic Accounting Services
Crawford Global Technical Services 

M: +44 7392 197 659
E: andy.king@crawco.co.uk

Gordon Walker, LLB (Hons) 
Head of Financial Risks
Crawford Legal Services

M: +44 7919 024 346
E: gordon.walker@crawco.co.uk


