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The spread throughout the world of COVID-19, declared a pandemic by the World Health Organisation, 
and its immediate and far-reaching consequences is now a factor in everyday life. It is important for all 
of us to take stock of events and to reflect on how the pandemic has altered the construction insurance 
sector and what the landscape of construction Insurance claims might look like as government 
restrictions are relaxed and we enter the ‘new normal’. 

The event and immediate impact
On 23 March, 2020, the UK government imposed a 
general lockdown with a request that people work 
from home where possible and retail outlets close 
in order to minimise the spread of the COVID-19 
disease in order to protect the National Health 
Service. This became the first of three national 
lockdowns in the UK, with further lockdowns 
imposed in Q4 2020 and January 2021. 

As early as 30 January 2020, the UK Chief 
Medical Officer raised the UK risk level from low to 
moderate, and the first two instances of COVID-19 
were identified in the UK. By 5 March 2020, 
Schedule 1 to The Health Protection (Notification) 
Regulations 2010 was updated to include 
COVID-19 as a notifiable disease and there was a 
further government announcement on 16 March 
2020 encouraging working from home, applying 
social distancing measures and avoiding hospitality 
venues. Further restrictions were then imposed 

leading up to the government announcing the first 
UK lockdown. The measures included the closure 
of non-essential businesses but excluded travel to 
work where this could not be done from home. 

In England, construction sites were not required to 
shut down as part of the government’s restrictions. 
However, the impact of the restrictions was 
immediately felt. Many sites were temporarily 
closed as the logistical challenges of introducing 
social distancing measures and providing 
additional welfare facilities were considered and 
solutions swiftly implemented to allow works to 
re-commence as soon as possible. Inevitably, the 
number of contractors able to safely move around 
sites and undertake multi operative tasks was 
significantly reduced and the supply of materials 
was affected by travel restrictions and the impact 
of restrictions on manufacturing facilities around 
the world.

There can be little doubt adapting to a new market norm will present economic uncertainty. But what we 
have witnessed during the pandemic is that the unique role of the loss adjuster in both understanding the 
issues the construction industry faces and maintaining close collaboration between policyholders, brokers 
and insurers will play an increasingly proactive role in the management of claims as the transition to the 
new market norm takes place.
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Working practices
From our discussions with a number of major 
contractors, it has become clear that the last 12 
months has arguably been the most challenging 
period in a generation for the construction industry. 
Our own experience has indicated that sites have 
been impacted to varying degrees and for a number 
of reasons. While the construction industry was 
exempt from the English government’s lockdown 
rules, we have seen the full spectrum; from sites 
being at a standstill to some sites minimally 
affected, albeit almost every site will have been 
detrimentally affected to some degree.

As an example, the following has been reported  
by contractors:

• Labour availability reduced by up to 50 percent, 
either due to being unable to travel or due to 
COVID-19 directly. This is notwithstanding the 
fact that over 500,000 (it is estimated) workers 
have left the UK following Brexit.

• Site operating procedures having to be 
amended to facilitate adequate social 
distancing, particularly in confined areas, which 
consequently resulted in longer programmes 
and delays.

• Additional costs for protective personal 
equipment (PPE) and the availability of this 
equipment in 2020 generally, given the 
shortage of recommended PPE in the UK as  
a whole.

• Additional costs for making up lost time for 
non-productive working patterns.

• Additional breaks during working regimes for 
regular hand sanitising and the like.

All these additional measures have either resulted 
in longer working durations at site or higher costs 
to complete existing works, or both, in many 
circumstances. It is unlikely that any provision for 
this type of cost would have been factored into 
contract tenders at the outset. 
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Supply chain impacts
Another factor the industry has faced over 
the last 12 months, is the lack of materials and 
resources, in addition to the new administrative 
burden imposed by the United Kingdom leaving 
the European Union on 1 January 2021. Again 
from our own experience at Crawford®, we have 
seen examples on site which include:

• Deliveries of materials from the EU delayed 
to due additional customs requirements;  
this has been relevant to supplies of tiles 
and marble.

• Supplementary fees required in order to 
ensure the timely delivery of, for example, 
kitchens to site.

• Difficulties in maintaining the supply of 
plasterboard (as an example) due to other 
contractors placing bulk orders to minimise 
the risk of future shortages.

• Cancelled orders of materials due to  
factory shutdowns.

• Commissioning and connection delays 
to utility suppliers (gas and electricity) 
due to COVID-19 related restrictions and 
reprioritisation of suppliers’ resources.

• Theft of materials at sites, where sites  
were forced to close.

• The extra administrative burden of 
rescheduling supplies to site in view  
of the longer lead times and delays at  
sites generally.

It is evident from the above that as a 
consequence of changing working practices  
and supply chain impacts, contractors have 
faced multiple challenges due the pandemic. 
While the practical considerations will be 
discussed below, contractors have faced 
challenges they have not encountered 
previously; even at the time of writing,  
the road map to normality remains uncertain.
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Contractual considerations
The overriding theme for the industry as a 
consequence of the pandemic is delay to 
projects and increased cost. Both contractors 
and employers have sought to review and better 
understand their contractual obligations to 
identify where the responsibility for the additional 
costs may rest.

As an example, many arrangements between 
employers and their main contractors will be based 
on the JCT suite of contracts. A common contract 
being currently used is the JCT Design and Build 
Contract 2016 Edition. As we have seen from our 
own experience the impact of the pandemic may 
vary from a short to delay to a complete cessation 
of works.

In this regard a number of legal experts have 
looked at this problem in the context of what 
remedies could be available to the parties within 
the contract terms. Due consideration has been 
given to concepts such as ‘force majeure’ and 
‘frustration’. No provision is made in the contract for 
a pandemic! Clause 2.26 of the JCT Contract sets 
out what is deemed to be a relevant event, which 
will provide the contractor with an extension of time 
but no right to any loss or expense.

In some instances, the contract may not include 
a provision for ‘force majeure’. On this basis the 
parties may explore the doctrine of ‘frustration’. 
Frustration is the doctrine that acts as a device to 
set aside contracts where an unforeseen event 
either renders contractual obligations impossible 
or radically changes the party’s principal 
purpose for entering into a contract. Inter alia, 
it could therefore be argued that COVID-19 has 
somewhat altered the position of all parties. As a 
consequence of the pandemic, an employer may 
now view the development under construction 
as not economically viable. From a contractor’s 
perspective the contract may now be a loss maker, 
given the extended costs of delays and additional 
costs arising.

Had the pandemic been foreseen would  
both parties have entered into the contract?  
The question is therefore – is the contract 
frustrated? A review of the most recent literature in 
this context suggests that the law of frustration is a 
complex area, and frustration under a contract can 
in many circumstances be difficult to establish.

There is of course no straightforward resolution 
here. Any court considering this matter, will have to 
look at the facts on a case by case basis. The role of 
the UK government and the restrictions implied by 
lockdowns will also have to be carefully considered.
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What does this mean for employers  
and contractors?
Employers
For employers, at the start of the pandemic 
decisions had to be made whether to temporarily 
close sites, but where sites remained open, how to 
mitigate delays to the project whilst implementing 
measures to protect the workforce. Employers’ 
professional teams had to find solutions with 
main contractors as quickly as possible to enable 
projects to be completed as near as possible to 
the original programme. This generally involved 
agreeing COVID-19 mitigation plans developed by 
the main contractor.

Whilst each project is unique from the perspective 
of geography, access and working areas, and 
supply chain logistics, contractors may be looking 
at potential extensions of time to complete their 
projects. For example, a contractor may experience 
delays in completion following a slowdown of 
projects due to delayed deliveries arriving from 
outside the UK, or restrictions placed on  
travel generally.

In our experience, employers continue to be 
faced with a number of considerations that inform 
the decisions made on a daily basis in response 
to the pandemic. Where a site has remained in 
operation, employers have to make extra resources 
available to deal with the additional management 
of the project during what has proved to be a fluid 
situation. Any decision to close a site requires  
in-depth planning and it can often be the case that 
works would have to progress to a certain point for 
the project to be temporarily and safely shut down. 

Contractors
As we have set out earlier, the immediate action 
taken by contractors in addition to the logistical 
problems of operatives moving safely around sites 
was to review the provisions in their contract. In 
the usual manner of risk allocation, all construction 
contracts contain obligations placed upon the 
contractor to maintain the programme. Contractors 
were quick to provide early warnings of delays in 
the knowledge that the timing of such action would 
be considered by employers were the contractor to 
ultimately seek an extension of time.

Thereafter, contractors have had to prepare 
very detailed reports setting out site operations 
during the social distancing restrictions. These 
plans required in-depth assessment of staffing 
levels and directing foot traffic safely around site, 
increased welfare facilities, redesigning method 
statements to reflect social distancing in certain 
tasks and increased compliant PPE such as masks. 
This represents a great deal more resource in 
an industry that typically operates within tight 
deadlines and restrictive budgets.

There has clearly been uncertainty surrounding the 
response of contract terms, and yet contractors 
have had to commit significant additional 
resources. On a day to day basis, contractors have 
been required to maintain very detailed records and 
to provide regular progress reports. 

In addition to establishing whether packages of 
works can continue due to staff resources and 
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delivery issues, contractors have to work closely 
with their supply chain to plan for the delivery 
of materials. Swift reviews of sequencing and 
design of the works with the professional 
team are often necessary, whilst continuing to 
meet public health guidelines. Communication 
and collaboration with key sub-contractors is 
necessary to inform decisions on how delivery 
of the sub-contract packages has been affected 
and continues to be affected. All of this while 
working to vulnerable net profit margins.
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The implications for insurers and brokers
Clearly, the pandemic has had a significant impact 
on the Insurance industry, not least of which is the 
resources that insurers, brokers and policyholders 
had to deploy to deal with the immediate impact 
on businesses of the government restrictions. 
Insurers were (and still are) faced with a deluge of 
business interruption claims, including significant 
delay in start-up claims under construction 
policies, and this required detailed planning on 
how to respond to policyholders and brokers in a 
clear, timely and sympathetic manner in line with 
Financial Conduct Authority (FCA) guidelines.

Central to insurers’ strategy regarding their 
responses under individual policy wordings was 

the FCA Test Case. The first instance case and 
subsequent Appeal informed insurers as to how the 
Court would interpret a sample of various business 
interruption wordings and scenarios. However, the 
technical nature of policy interpretation is evidenced 
in the example where a construction policy is 
extended due to delays caused by COVID-19 
and other concurrent causes and the extension 
incorporates a communicable disease exclusion 
that did not exist in the original policy wording.

In this scenario, any ‘new’ event would be 
subject to the exclusion as the policy extension 
introduces new terms. Such new events could be 
interpreted as outbreaks of COVID-19 on site or 
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the interruption of the supply of materials due to 
additional restrictions being imposed after the date 
the exclusion applied. The challenges to insurers in 
this example would be to identify any new events 
and to quantify the delay caused purely by those 
events and not any state of affairs that existed 
prior to the extension such as social distancing 
measures. This example serves to illustrate that 
insurers will have been reliant on their technical and 
complex claims teams and underwriters throughout 
this process.

Another challenge to insurers is when to engage 
experts in the claim process. There will inevitably 
be a decision for insurers to make as to whether 
it is beneficial to engage programming experts 
to undertake a benchmarking analysis of the 
programme prior to the pandemic and front 
load costs, or whether such an exercise should 
be instigated once a formal claim is received. 
Another factor that requires consideration is that 
deploying additional labour to accelerate works 
has been hampered by social distancing measures. 
Experience suggest that a proactive approach 
yields a more accurate assessment of delay issues 
than a forensic approach. It would also appear to 
improve the customer journey as that policyholder 
has continued involvement in the process in 
collaboration with the experts. This minimises any 
unexpected shocks as the claim process draws to 
a conclusion. This is important to stakeholders who 
have to report back to senior management on what 
are often very significant claims.

Similarly, brokers in the construction Insurance 
market have had to manage complex commercial 
relationships whilst becoming accustomed to 

dealing with Insurers and policyholders via video 
conferencing and the telephone where previously 
personal contact might have been the preferred 
option. Remote working presents challenges to 
brokers not only in the context of putting pressure 
on systems of communication but also having to 
adapt to a somewhat less personal method of 
working with clients.

There can be no doubt that the response from the 
Insurance market during the pandemic has been 
one of uncertainty, and brokers have been front 
and centre in trying to gain an understanding as 
to how both individual clients and the construction 
market as a whole has been affected by COVID-19 
and will, no doubt, be affected in the future.

In the construction market, brokers have been 
tasked with notifying claims under the delay in 
start-up (DSU) section of construction project 
policies. The implementation of social distancing 
measures and delays to the supply of materials 
we have described has had a long term effect on 
programmes, and there are a number of products 
on the market, many driven by broker wordings, 
that incorporate cover for delay where there 
is a causal link between the Insured event and 
a financial loss. Notifiable disease extensions 
within such wordings extend the cover under DSU 
sections that typically required the trigger for 
delay to be an Insured event under the contractors 
all risks section. However, such extensions 
often contain sub-limits, and this requires the 
policyholders’ expectations to be managed. This is 
a good example of where a skilled broker adds a 
great deal of value to the claim process.
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The future
At the time of writing, England is still in a  
lockdown environment. While the restrictions will 
be lifted over the coming weeks and months, the 
landscape is still uncertain. Despite this there is 
optimism in the industry. Many large contractors 
indicate that tender activity for new business is at 
an all-time high, with projects and opportunities 
that were on hold now being re-visited.

The UK government is also embarking on an 
extensive program as set out in the National 
Infrastructure and Construction Procurement 
Pipeline 2020/2021. This initiative sets out 
contracts to be awarded up to a value of £37 billion, 
in the following sectors:

Transport £20.7 billion

Social infrastructure £5.3 billion

Defence £5 billion

Utilities £4.7 billion

Flood defence £1 billion

Energy £398 million

Science and research £169 million

Communications £75 million

Waste £14 million

From the perspective of all stakeholders in the 
Insurance industry, it remains to be seen if the 
current pandemic is a once in a generation event, 
or a re-occurring phenomenon. Insurers may seek 
to exclude infectious disease wordings in the 
future, or these may be available at additional cost. 
It is also interesting to see the approach taken by 
insurers in dealing with the additional costs that 
are now faced by stakeholders and in particular 
contractors. It is arguable that for projects incepted 
many years ago the pandemic was not in any 
underwriter’s thinking; save for risks in Asia or the 
Middle East where notifiable diseases, such as 
SARS, Swine Influenza to name but two have been 
more prevalent in recent years. 

As a consequence when faced with claims in the 
UK, we have seen insurers adopt many different 
approaches in relation to how costs are managed. 
Arguably there is no right or wrong approach here, 
as each loss will be dealt with in accordance with 
the site specific circumstance and policy terms in 
place, with due consideration being given to the 
contractual provisions.
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Crawford Construction 
Crawford Construction is handling numerous claims arising out of the COVID-19. We are seeing claims 
from employers for their losses (DSU) and claims from contractors for additional costs arising as a 
consequence of delays, COVID-19 working restrictions and supply chain aspects as we have discussed.

Our experienced team is able to provide guidance for all stakeholders on the most appropriate action to 
be taken in the event of a loss, to manage and mitigate claims, and to ensure more importantly that risk 
allocation is identified in a timely manner and all parties are clear on the best course of action to be taken 
to complete the project.

We have offices in London, Bristol, Birmingham, Manchester and Scotland.

For further information please contact:

Graeme Garwood 
Divisional Director Construction 
E: graeme.garwood@crawco.co.uk

About Crawford & Company®

For over 80 years, Crawford has led the industry through relentless focus on people and the 
innovative tools that empower them.

9,000 employees  |  50,000 field resources  |  70 countries  |  $18B+ claims managed annually
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